DEMAND LETTER – 

“CLEAN RECORD” POLICY/EVALUATING PERSON WITH CONVICTIONS






DATE
APPROPRIATE EMPLOYER REPRESENTATIVE

EMPLOYER’S ADDRESS







Re:
CLIENT
Dear EMPLOYER:

I am pleased that you have offered my client CLIENT a job at the WORKSITE as a Building Engineer, on call.  However, I am concerned about the part of the offer letter which states, “EMPLOYER requires that no one with a criminal record be permitted to work on our projects.”  Mr. CLIENT does have a minor and old criminal record.  However, we believe that rejecting him for this reason would violate federal law.

As you will see from the enclosed Court Summary, Mr. CLIENT has two convictions for which he was arrested within a month of each other almost ten years ago.  On August 17, 2004, he was arrested in a case in which he pled guilty to Possessing Instruments of Crime and Knowing/Intentional Possession of a Controlled Substance.  On September 24, 2004, he was arrested in a case in which he pled guilty to retail theft.  These are his only convictions, and all three counts are misdemeanors for which he served no jail time.
In April 2012, the U.S. Equal Employment Opportunity Commission (EEOC) released a new guidance on employers’ consideration of arrest and conviction records under Title VII, the federal law prohibiting race discrimination.  This guidance, which is applicable in this case, is available at:  http://www.eeoc.gov/laws/guidance/arrest_conviction.cfm .

Notably, the guidance concludes that “an automatic, across-the-board exclusion from all employment opportunities because of any criminal conduct is inconsistent with the Green factors [that is, is illegal] because it does not focus on the dangers of particular crimes and the risks in particular positions.”  Guidance at 16.  Thus, EMPLOYER’s policy of not permitting anyone with a criminal record to be employed violates the law.
The EEOC guidance summarizes the law to require an employer “to link specific criminal conduct, and its dangers, with the risks inherent in the duties of a particular position.” Guidance at 14.  It suggests that for employers to properly evaluate convictions, they should look at the following factors:

1) The nature of the crime;

2) The time elapsed; and

3) The nature of the job.

If the employer is inclined to reject an applicant after assessing those factors, it should then provide an individualized assessment of the person’s circumstances.  Guidance at 14.

In looking at the three factors, we believe they weigh in favor of Mr. CLIENT being hired despite his convictions.  Most notably, over 8 years have elapsed since his arrests, without further conviction.
  His offenses were relatively minor, as they were misdemeanors for which he served no jail time.
If you feel that consideration of these factors alone is not enough to permit Mr. CLIENT to hold the job, you should then move on to perform an individual assessment of him.  The factors identified by EEOC for such an assessment are on page 18 of the guidance.  We suggest that the following facts, explained in his pardon application, are particularly relevant in this case.

· His strong work history since his convictions on his 2004 offenses;
· His vocational training to become a skilled building engineer, so that he can better provide for his family;

· His work with his learning disabled younger brother, his children, and the kids that he coaches;

· His excellent character reference letters.

Finally, I should note that the position for which Mr. CLIENT has applied is with the City of Philadelphia’s WORKSITE.  The City has been a leader in urging the employment of persons with criminal records that do not present unacceptable risks, as it showed by having enacted its “Ban the Box” ordinance.  Surely it would not wish for EMPLOYER to apply an illegal across-the-board policy and reject such a deserving candidate.

In sum, we believe that despite his convictions, Mr. CLIENT remains an exceptional candidate for the position for which he has been considered.  We request that his condition offer of hire not be withdrawn.

Should you have any questions, please contact me at PHONE or EMAIL.






Very truly yours,







ATTORNEY
� 	In footnote 118, the Guidance references several social science studies indicating that the risk of recidivism decreases over time and that, after around 7 years, the risk of a new offense approximates that of a person who has never been arrested.
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