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RECORD BARRIERS
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IMPORTANT LEGAL NOTICE

This presentation is to provide general information and updates regarding rights and 
obligations.  These materials are not intended to provide legal advice.

Individuals should consult with in-house counsel or with an experienced employment 
law attorney for legal advice regarding specific facts and circumstances.
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WHAT IS INDUSTRIAL-ORGANIZATIONAL (I-O) 
PSYCHOLOGY?

 Field that studies and addresses 
workplace issues at the individual 
and organizational level 

 I-Os conduct and apply research 
that improves the well-being and 
performance of people and the 
organizations that employ them 

 The work of I-Os may include:
• Employee assessment & selection 
• Leader identification & development
• Improving diversity and inclusion
• Studying job attitudes, employee job 

motivation, & retention
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WHAT DO I-Os KNOW ABOUT CRIMINAL 
CONDUCT SCREENS?

 I-Os use scientific methods to analyze jobs, identify 
related job requirements, and create selection and 
screening procedures 

 Understanding job content and requirements is 
critical to identifying job-related crimes appropriate 
for use in criminal history screening

 APTMetrics was among the first to develop and use 
evidence-based methodologies for establishing job-
related criminal background checks

 My work in this area…
• Serving as a settlement expert to implement consent decrees
• Expert witness and consultant to counsel in employment 

discrimination cases
• Working with employers to proactively develop fair and equitable 

screening practices
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Primer on Criminal 
Background Checks

IMPORTANT CRIMINAL STATISTICS

 ~110 million Americans (1/3 adults) 
have a criminal record                                                       
Source: Bureau of Justice Statistics, 2020

 Almost 600k are released from jail each 
year while another ~600k are jailed 
Source: US Department of Justice, 2020

 People with criminal records have a 
27% unemployment rate 
Source: Prison Policy Initiative, 2018
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Source: US Sentencing Commission, 2021 & US Census, 2021
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SO…EMPLOYERS USE 
BACKGROUND CHECKS…
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 95% of employers use criminal 
background checks

 A critical tool for keeping the workplace 
safe; employers believe…
• Reduces employee theft
• Avoids negligent hiring claims
• Safeguards customers, other employees, 

and/or the general public

 Addresses concerns about brand 
reputation and negative press

 Continuing changes in the legal 
landscape

 Conflicting state (or local) and federal 
laws

 Difficulty in assessing risk associated with 
hiring someone with a criminal record

 Adverse impact of criminal history 
screening

 Ensuring job-relatedness, fairness, and 
legal defensibility

BUT… THERE ARE DIFFICULTIES 
WITH IMPLEMENTATION

VALUE OF HIRING EMPLOYEES WITH CRIMINAL HISTORIES 
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 Performance Potential

 Longevity Potential

 Social Responsibility / Community Benefit

 Talent Shortage / Great Resignation

9
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Legal Landscape

LAWS RELATING TO CRIMINAL BACKGROUND CHECKS

12

 Anti-discrimination laws

 Fair credit reporting laws

 Ban-the-box laws

 Fair chance laws

 Occupational licensing laws
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FEDERAL LAWS & REGULATORY GUIDANCE

13

TITLE VII – CIVIL RIGHTS ACT & 
REGULATORY GUIDANCE

 “Validate” in accordance 
with Uniform Guidelines

 OR
 Use a “targeted screen” 

and individualized 
assessment applying the 
Green factors

• Nature of job
• Nature & gravity of offense
• Time passed

 Disclosure
 Written consent
 Employer certification to 

vendor
 Adverse action

• Pre-adverse action notice
• Copy of report
• Applicant may dispute
• Adverse action notice

FAIR CREDIT REPORTING 
ACT (FCRA)

STATE & LOCAL LAWS/REGULATIONS – EMPLOYMENT

14

 Additional disclosure language
 Inquires can only be made after an 

interview or conditional offer
 Restrictions on reporting charges not 

resulting in conviction
 Ban use of any record older than 7 

years even if conviction
 15 states and 22 localities have 

adopted BTB for private employers

BAN-THE-BOX LAWS

 Often complex, unique requirements
 Laws may require:

• Heightened proof of job-relatedness 
(e.g., Wisconsin) 

• Individualized assessment (e.g., NYC)
• Applicants have right to provide 

evidence of rehab or good conduct 
(e.g., CA, NYC)

• Specific statements in job ads or 
solicitations (e.g., San Fran, LA)

• Specific posters or notifications (e.g., 
Philly, San Fran)

FAIR CHANCE “BEYOND THE BOX” LAWS

13
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STATE & LOCAL LAWS/REGULATIONS – LICENSURE
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OCCUPATIONAL LICENSING LAWS

 Historically, many states’ occupational 
licensing statutes have 
• Blanket prohibitions against licensure
• “Good character” provisions 
• Minimal restrictions on boards 

 Deny licensure regardless of crimes’ 
severity, relation to occupation, or 
time since crime was committed 

 In past 5 years, 2/3s of states have 
implemented licensing reforms

 Newer occupational licensing statutes
• Substitute standards related to specific 

occupation for “good character” criteria
• Allow for preliminary decisions about 

whether a record will be disqualifying
• Prohibit consideration of certain records 

considered unrelated to job performance 
• Require licensing agencies to justify 

negative decisions and allow appeals
• Mandate oversight of licensing boards’ 

decision-making

16

Ensuring the Job-Relatedness 
of Criminal Conduct Screens
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VALIDATION OF CRIMINAL CONDUCT SCREENS

17

Validation is an empirical or evidence-based process for establishing that a 
selection procedure provides meaningful job-related information for predicting 
future job performance; for criminal history screening criteria, that process must 
consider exclusionary crimes and time periods

Involve job experts 
and other subject 
matter experts

Facilitated group 
process to collect 
empirical data

Make decisions 
tailored to specific 
job requirements 
and characteristics

Document the 
structured 
validation process

TARGETED SCREENS USING THE GREEN FACTORS

18

Instead of validation, targeted screens using the Green Factors may serve as the 
foundation for evaluating criminal history when paired with individualized 
assessment of those excluded based on the screens

The “Green Factors” are used to identify relevant crimes and time periods:

 The nature and gravity of the offense or conduct;

 The time that has passed since the offense, conduct and/or completion of the 
sentence; and

 The nature of the job held or sought

17
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EXAMPLE OF TARGETED SCREENS

Crime Delivery Truck Driver
Customer Service Phone

Representative

Assault 7 years N/A

Fraud 4 years 7 years

DUI 4 years N/A

Vehicular Assault 4 years N/A

NATURE AND GRAVITY OF THE CRIME

20

 What was the harm caused by the criminal conduct? What was the impact on 
others?

 What are the legal elements of the crime? (e.g., felony theft may involve 
deception, threat, or intimidation)

 Was the crime identified as a misdemeanor or a felony?

19
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THE TIME ELAPSED

21

 Conviction date or incarceration release

 Time elapsed is a proxy for risk of committing a crime in the future

NATURE OF THE JOB

 What are the duties and responsibilities of the job?

 What are the circumstances under which the job is performed (e.g., the level of 
supervision, security measures in place)?

 What are the job characteristics that may contribute to risk of committing a 
crime (e.g., access to vulnerable populations, access to money)?

 Where is the job performed (e.g., warehouse, private home)?

21
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HOW TO ESTABLISH JOB-RELATED SCREENS

23

An Evidence Based Approach for Employers, Licensing Boards, etc.

1. Compile a list of important and critical job duties performed with reasonable 
frequency

2. Understand and describe the work environment and job characteristics

3. Compile a list of risk factors associated with the job duties and work 
environment. Example risk factors to consider:
• Access to cash, credit cards, or checks 
• Access to sensitive or confidential information
• Access to keys or key codes

HOW TO ESTABLISH JOB-RELATED SCREENS (CONT.)

24

4. Identify crimes associated with risk factors. Consider:
• How frequently will an individual experience a risk factor in the course of their job (e.g., 

hourly, daily, monthly)?
• Are individuals supervised or unsupervised when they experience a risk factor?
• Do policies or procedures exist to prevent criminal or illegal behavior (e.g., what security 

measures are in place?

5. Leverage recidivism research to set exclusionary time frames for crimes 
identified as directly related

23
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Pennsylvania Act 53 of 2020  

 Act 53 sets forth a new way of considering the criminal history of prospective 
occupational licensees in the state of Pennsylvania
• Disqualifying criminal offenses must be “directly related” to fitness or ability to perform 

duties or responsibilities of the profession
• Boards must identify and publish a list of “directly related” crimes for the profession or 

occupation they license

 I-O review of initial “directly related” crimes lists published by the boards 
identified deficiencies in job-relatedness 

 A demonstration exercise was conducted to illustrate how an evidence-based 
process could be used to identify appropriate “directly related” crimes 

EXAMPLE OF AN EVIDENCE-BASED STUDY 

25

KEY 
NURSING 
JOB 
DUTIES
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NURSE 
WORK 

SETTINGS 
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NURSING 
RISK 
FACTORS
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JOB-RELATEDNESS EXERCISE

29

30

Challenging Criminal Conduct 
Screens
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HOW TO CHALLENGE CRIMINAL CONDUCT BARRIERS

31

An Evidence Based Approach for Direct Service Advocates

1. Gain an understanding of key duties, work environment, and characteristics 
of the job your client applied for; using:
• Job postings 
• Company websites
• O*NET at https://www.onetonline.org/
• Professional association or degree program websites 
• BLS Occupational Outlook Handbook at https://www.bls.gov/ooh/

2. Think through the risk factors associated with the job duties and work 
environment. Example risk factors to consider:
• Access to cash, credit cards, or checks 
• Access to sensitive or confidential information
• Access to keys or key codes

HOW TO CHALLENGE CRIMINAL CONDUCT BARRIERS

32

3. Determine if the crime(s) that excluded your client are associated with the 
job-specific risk factors you identified. Consider:
• How frequently will an individual experience a risk factor in the course of their job (e.g., 

hourly, daily, monthly)?
• Are individuals supervised or unsupervised when they experience a risk factor?
• Do policies or procedures exist to prevent criminal or illegal behavior (e.g., what security 

measures are in place)?

4. Leverage recidivism research to identify issues with the employer’s 
exclusionary time frames and argue that your client’s risk of committing a 
crime is unlikely

31
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Using Recidivism Research to 
Ensure Job-Relatedness

RECIDIVISM RESEARCH

34

 Recidivism:  “A person's relapse into criminal behavior, often after the 
person receives sanctions or undergoes intervention for a previous crime” 
(National Institute of Justice)

 Tells us about the probability of being arrested or convicted in the future

 Tells us when criminal history is “stale” because a stable pattern of non-
criminal behavior has been shown

 Tells us about factors that influence the likelihood of recidivism

Recidivism research has  
implications for…

33
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TIME SINCE CONVICTION

35

 Past behavior is the strongest predictor of future behavior; however,
• Vast majority who recidivate will do so within 3 years; 2 out of 3 people with 

convictions are rearrested within that time frame
• If an individual has gone 6-7 years with no convictions, there is a much lower risk of 

recidivism; risk is close to that of a person without a criminal record

 Exact time frame it takes for the risk of criminal behavior to equalize varies 
depending upon the type of crime

• People who commit serious crimes (violent, personal) have convictions that span over 
longer periods of time and are slower to desist

• People who commit mid-level crimes (high-level misdemeanors, low-level felonies), 
have very high risk of recidivism in short term, but desist more quickly

 Recency of the crime is the most important predictor of recidivism!

NUMBER AND VARIETY OF OFFENSES

36

 The number of crimes predicts recidivism; more crimes = more recidivism

 The variety of offenses predicts recidivism, potentially more than the 
number of crimes

 People, especially younger people, who commit crimes tend to do so 
opportunistically; i.e., they take advantage of risks put in front of them, 
rather than specializing in a particular crime type

35
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FACTORS THAT MITIGATE RISK

37

Education and employment
 Post-conviction employment is one of the strongest predictors of 

decreased recidivism risk

 Secondary and post-secondary education (obtained in or out of 
correctional facility) also decreases risk of recidivism

Age at time of conviction
 Most people with juvenile records do not have adult convictions

 As age increases, risk decreases – meaning individuals who were younger 
at time of conviction carry a high risk for a longer amount of time

 Risk increases up to age 18 and then begins to decrease between the ages 
of 18 and 25; after age 25, risk of recidivism decreases rapidly
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Evaluating Employers’ Criminal 
History Screening Practices

LEGAL & REGULATORY REQUIREMENTS

40

 Are they complying with federal law (Title VII, FCRA)?

 Are they following the requirements of state/local law where it differs from 
federal law (ban-the-box, fair chance laws) regarding, for example…
• permissions?
• notices and other communications?
• where in the hiring process criminal history information can be considered?

 Are they using the Green Factors or validated criteria when screening criminal 
history?

 Are they using only convictions to deny an employment opportunity?

 Are the same standards applied to all candidates when making adjudication 
decisions?

39
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OTHER PRACTICES

41

• Do they have a documented justification for the job-relatedness of exclusionary 
crimes and time frames?

• Are they ensuring the confidentiality of criminal records and only using the 
records for the purpose for which they were intended?

• Do they have an appeals process for candidates denied opportunity based on 
criminal history?

• Do they allow candidates to submit information on rehabilitation and other 
mitigating factors even where state/local laws don’t require it?

42

Participant Questions and 
Concluding Remarks

41
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