Your Employment Rights to Not Be Rejected
Based Upon Your Criminal Record

If you have a criminal record, you probably have found that some employers have refused
to hire you or have fired you on this basis. In some cases, such rejections are legal. In other circum-
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tances, however, that hi g practice may violate State or Federal law.
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Your State law rights

Pennsylvania law states: "Felony and misdemeanor convictions may be considered by the
employer only to the extent to which they relate to the applicant's suitability for employment in the
position for which he has applied." State law also requires that an employer must notify an applicant
in writing if the decision not to hire him or her is based to any extent on his or her criminal history

record.

To give you an example of how this law works, consider the case of a worker who has a
record of having pled guilty to possession of narcotics. This conviction would probably permit a
drug store to refuse to hire her, but it would not permit the owner of another type of retail store to
take the same position. A person who was convicted of embezzling money would have no legal right
to demand that an employer disregard that record when he applies for a bookkeeping job; however,
that same employer might not be permitted to rely on the applicant's criminal history if he applied
for a job that does not permit access to money.

I you learn that your application for a job has been rejected because of your criminal record
and you believe that this may have been a violation of State law, your best bet is to tell this to the
employer. You might even show the person a copy of the law (a copy is on the front on the second
sheet), and tell him or her that it can be found at Volume 18 of Pennsylvania Statutes, Section 9125.
Unfortunately, if this approach does not work, the only way to enforce the State law is to file a

lawsuit, which is hard to do in these cases.

Another way in which a person's criminal record could affect his or her employment is if the
State denies a license, certification, or permit that the worker needs to perform his or her occupation.
If convicted of a felony or misdemeanor relating to the occupation for which the applicant seeks the
license or permit, the State may deny, suspend or revoke the person's license. However, the State
is usually not allowed to withhold a license or permit based on an arrest for which there has been no
conviction, a conviction which has been annulled, expunged, or pardoned; a conviction for a
summary offense; or a conviction which is not related to the applicant's suitability for the license.
The remedy for a decision denying a license is probably an appeal to Commonwealth Court within
30 days of the decision; you will probably need the assistance of an attorney to represent you in the
appeal.



Your Federal law rights against racial discrimination

In addition to your State law rights, you may have Federal law rights against racial
discrirnination i employment if you are African-American or Hispanic. If you fall into one of those
two racial groups and the employer has at least 15 employees, you can file a "disparate impact” race
discrinunation claim against the employer, because people in your group are disproporticnately
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convicted of crimes. You are even more likely to be successful on such a charge of discrimination

if you are rejected or fired on the basis of arrests which did not lead to convictions.

Under federal discrimination law, an employer is not allowed to reject you merely because
you have a criminal record. However, the employer may consider the relationship between your
convictions and vour fitness for a particular job. If an employer does consider your record, it is
required to inform you that factors such as the time passed since the offenses, the seriousness and
nature of the offenses, and your rehabilitation will be taken into account.

Your rights to be free of racial discrimination based on your criminal record are enforced by
filing a charge of discrimination with the Equal Employment Opportunity Commission (called "the
EEOC™"), which is located in the Bourse Buiiding at 21 South 5th Street in Philadelphia. The charge
must be filed within 300 days of the incident you are complaining about in order to allow you to later
bring a lawsuit. You should take with you the sample charge of discrimination that is on the back

of the second sheet as an example.

When evaluating whether your rejection or firing was racial discrimination, the EEOC wili
look at: (1) the nature and seriousness of the offenses; (2) the time that has passed since the
convictions or completion of your sentences; and (3) the nature of the job for which you applied.
If you were rejected for an arrest that did not lead to a conviction, the EEOC will also examine
whether the employer tried to learn whether you committed the conduct for which you were charged.

How should you answer questions about your criminal record?

There is no easy answer to this question. If you tell the truth, the employer may reject you
because of your record but not tell you that that is the reason. But when job applicants lie about their
records, employers often find out and say that they are firing them for lying on their applications, not
their criminal records. This explanation makes it much harder for a person to try to enforce his
rights, as well as probably disqualifying him from unemployment compensation and making finding
the next job even harder. Perhaps the best thing to do is to be truthful and to ask for a reason when
turned down for employment. If the employer gives some other reason for rejecting you, ask
questions about whether your criminal record played a part in its decision.

Community Legal Services, Inc., Philadelphia, PA, 6/02



§ B125. Use of records for employment -

(a) Gerferal rule.—Whenever an employer is in receipt of infor-

mation which is part of an employment appiicant’s criminal history
record information file, it may use that information for the purpose
of deciding whether or not to hire the applicant, only in accordance
with this section. L -
- (b) Use of i'nformation.—Feiony‘and misdemeanor convictions
may be considered by the employer only to the extent to which they
relate to the applicant’s suitability for employment in the position
fer which he has applied.

(c¢) Notice.—The employer shall nbtify in writing the appiicant if

the decision not to hire the applicant is based in whole or in part on

criminal history record information. - o
1979, July 16, P.L. 116, No. 47, § 2, effective Jan. 1, 1980. As amended
1979, Dec. 14, P.L. 556, No. 127, § 8, imd, effective; 1982, June 11, P.L,
478, No. 138, 5 4, effgctive in 180 days. .
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CHARGE OF DISCRIMINATION Adgmcy CHARGE Muwsga

This Tors 12 affected by the Privacy sct of 1974, 3ee Privacy Act glatemsnt bafare D FEFA
completing this form. EEocC

Pennsylvania Human Relatlops Commission and E£Qc
Stare or local Agency, if any

MAME (lodlcate xr..ix;.i Nrz, ) [HCWE TELEPHONE (faclvde Adres code)
CITY, SBTATE AND ZIF GOOE OF BIRTH

STREET ADORESSE

N 18 TH ; LABOR ORGANIZATIO NLY APPRERTICESHIP COMMITTEE,
STATE OR LOCAL GOVERNMENT AGENCY WHO DISCRIMINATED AGAINST ME (Ir sore then osoc 715¢ belor, ) i

NANE NUNBER OF EIPLOTEEI, MEMBEAS TELEPHONE (Isclvde dreq Code) |
STREET ADORESS STATE AND Z1P CODE
RKAME ’TELE.’HGHE RURSER (include Ares Cocte)

STAEET ADDRESS CITY, STATE AND ZIF COOE COURTY
CAUSE OF DISCAININATION BASED OF (Gwef smproprie s BosioS) DATE DISCAININATION TOOK PLACE
ERELEST | Liresr
Hrace O coronr Osex  Olmetrezox [Dwarrowar orzerx .
O retatrarion [Jace Olorsastirry [ otrersspecrrs /7 3/15/398
) coxTisuine actron

THE PARYICULARS ARE [rr #ddlilogal spare 13 peeded, aitach exirs sdeetlnl):

I was hired by (’q) on
February 19, 193¢, I was rire 3 on March 19, 6.

I was told by , the Administrator, that the reason that T
was fired was because I had not informed them about my criminal record.
I had a single criminal conviction of a summary coffense of harassment,
which occurred in December, 1987 and to which I pled guilty on March 18,

1988.

1 believe that I was discriminated against because of my race, African-
American, in violation of Title VIT of the Civil Rights aAct of 1964, for

the following reasons:

a) A policy of excluding persons from employment based upon their
conviction records has an adverse impact on African-Americans; and

b) Methodist cannot show a business necessity for firing me for my
criminal conviction.

-

E [ want this charge filed with batn th EEOC snd the State arf NOTARY . (hen Recessary for $tate and Lecal Requirements)
local AgQency, 1f szay. I will sdvise the igencies If | change my
aqdress o telephone number and cooperate fully with thea in the
rocessing of my charge 1A lce\-rd.mco "1th the!ir procedures,

I daclare under &! af perjury that the Taragolng 11 true . SIGNATURE OF COUPLAINANT

and corrsct,

o.g.aé:%” &

I swear or affire that I nave read the adave charge and that
10 13 trus to the best of my knowledge, 1nfarsation and bellef.

SUBSCRIBED AND SWORN 10 BEFORE ME THIS DATE
{Ony, month, and year)




